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Single motherhood, Women | nexus of customary laws and gender roles, underscoring how these laws both contribute to
gender disparities and act as cornerstones of social unity. In Mizo society, while customary
laws safeguard cultural heritage, they also fortify patriarchal systems, curtailing women's
rights regarding marriage, divorce, inberitance, and single motherbood. Nonetheless, the
Mizo community bas shown unity, with less stigmatization of unwed mothers than in other
regions of India. Women's organizations, such as the Mizo Hmeichhe Insuibkbawm Pawl
(MHIP), have encountered opposition in their efforts to amend these laws, bighlighting the
difficulty of reconciling tradition with gender equality. This discussion scrutinizes the impact
of customary laws on gender disparities and the persistent endeavors to foster justice and
equality in dynamic legal frameworks, particularly as societies grapple with modernity and
globalization.

Introduction

Customary laws, deeply ingrained in traditions and cultural practices, have historically been crucial
in forming societal norms and governance structures in various communities globally. These laws,
transmitted across generations, embody the collective wisdom, values, and beliefs of specific groups
or societies. As a component of tribal jurisprudence, they are recognized, endorsed, and adhered to by
society members, playing a vital role in fostering social cohesion. A.R. Radcliffe-Brown highlighted
in 1952 that customary laws are essential to the framework of primitive societies, serving to preserve
social order and unity. His examination of kinship and marriage demonstrates how these laws govern
relationships and social duties, thereby aiding in the community’s overall stability.

The gender dynamics within customary laws denote the complex relationship between cultural
norms, practices, and beliefs that define the roles, rights, and obligations of individuals according
to their gender identities. In numerous traditional societies, customary laws have contributed to the
perpetuation of gender inequalities, often embedding discriminatory practices and curtailing the
agency and autonomy of women and other marginalized genders. Nonetheless, it is also crucial to
acknowledge that customary laws are diverse and can differ greatly among communities, presenting a
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range of viewpoints and experiences concerning gender roles and relationships.

Understanding the interplay between customary laws and gender dynamics necessitates a detailed
analysis of the cultural, social, and economic elements thatinfluence these legal frameworks. This analysis
includes examining the power dynamics, norms, and stereotypes that guide decision-making, resource
access, and social standing within communities. Furthermore, as societies experience rapid changes
due to globalization, urbanization, and technological progress, customary laws and gender dynamics
face new tests and prospects. Anthropologists like Moore (1978) and Gluckman (1955) have shown
that customary laws are not static; they change in response to social, political, and economic shifts,
constantly adapting while maintaining their traditional legitimacy. The pursuit of gender equality and
the empowerment of women often converge with the conservation and modification of customary legal
systems, requiring a careful balance between honoring cultural legacies and promoting human rights.

In this discussion, we examine the complex relationship between customary laws and gender
dynamics, focusing on the challenges of single motherhood and the advancement of gender equality,
social justice, and inclusive growth across various cultural settings. Through in-depth analysis and
conversation, we seek to illuminate the intricacies of balancing tradition with modernity in the quest
for a fairer and more equitable society for all genders.

Customary Law and Tribal

Customary law serves as the positive law that governs every aspect of tribal life; it is a set of binding
obligations, considered a right by one party and a duty by the other, enforced through a specific
mechanism of reciprocity and publicity that is intrinsic to the structure of their society (Malinowski
1926: 58). Customary law transcends jurisprudence to become an integral part of culture. It has often
been viewed solely as a mechanism for resolving conflicts, thus reducing its broader impact and dynamic
role in tribal societies. Beyond maintaining law and order, customary law manifests the values, ideals,
and principles cherished by a culture (Fernandes, Pereira & Khatso 2008).

The incorporation of tribal customary law into the Indian Constitution represents a profound
recognition of the distinct cultural and social frameworks of tribal communities. Granting these
communities the freedom to self-govern in accordance with their traditions, within the Constitution’s
framework, India strives to harmonize national unity with local self-rule. This strategy underscores the
significance of cultural conservation while integrating these customs into the nation’s legal system.

The Indian Constitution’s recognition of tribal customary laws is encapsulated in the Sixth Schedule,
particularly Articles 244(2) and 275(1). This schedule pertains to the governance of tribal areas in
Assam, Meghalaya, Mizoram, and Tripura, establishing Autonomous District Councils (ADCs) with
legislative and executive powers similar to those of small governments. These councils are empowered
to implement village-level governance in accordance with customary laws. Additionally, Article 371A
(13th Amendment, 1962) acknowledges the customary laws of Nagaland, while Article 371G (53rd
Amendment, 1986) does the same for Mizoram, granting these states significant autonomy over matters
like property, marriage, divorce, inheritance, and other social and cultural affairs. Further, Articles 371B,
371C, 371F, and 371H offer special provisions for states such as Assam, Manipur, Sikkim, and Arunachal
Pradesh, thereby recognizing and integrating diverse tribal customs and governance frameworks.

The decline of Mizo customary laws and their gender biases in the contexts of
marriage, divorce, and inheritance.
The Mizos are an indigenous ethnic group from the northeastern region of India, mainly residing in

the state of Mizoram. Mizoram is situated in the northeast of India, bordering Myanmar, Bangladesh,
Tripura, Assam, and Manipur. “Mizo,” the term for the people of Mizoram, originates from “mi”
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meaning “people” and “zo” meaning “highlands,” thus “Highlanders.” The Mizos are culturally,
ethnologically, and linguistically unique compared to other Indian groups. They are deeply committed
to maintaining their traditions, customs, and identity, with tribes sharing a common language, culture,

and lifestyle (Vanlaldika 2003).

The “Mizo Customary Law” has been an integral part of the Mizo’s traditional governance and social
organization for centuries. These laws oversee aspects of cultural life, including property inheritance,
marriage, divorce, funeral rites, sacrifices, feasts, and dispute resolution. They are pivotal in maintaining
the Mizo’s distinct cultural identity and traditions, rooted in their community-based social fabric.
Mizoram stands out as the first state in North East India to codify these laws. N.E Parry compiled
the initial written form, ‘A monograph on Lushai custom and ceremonies,” known as “Mizo Dan,”
published in 1928. It underwent revision and was renamed “Mizo Hnam Dan” in 1957. The Law and
Judicial Department, Government of Mizoram, published its first edition in 2006. Notably, the Lushais
traditionally had no written law, making their customs their legal framework, with everyone from the
chief to the commoner subject to it (Chatteijee 1975:6). These customary laws remain central to the
Mizo’s cultural, social, and economic existence, retaining their influence and shaping their lifestyle
amidst contemporary societal changes.

Historically, Mizo customary laws have mirrored and perpetuated a deeply patriarchal society,
fostering gender biases within the Mizo community. Although these laws have undergone changes over
time, they continue to shape social interactions and the balance of power between genders in Mizo
society. The Mizo Customary Law, or ‘Mizo Hnam Dan,’ stipulates that women possess no legal rights
in comparison to men, with men holding sway over marriage, divorce, and property rights (Sawmveli
2012). Since 1974, the ‘Mizo Hmeichhe Insuihkhawm Pawl,” a leading women’s organization, has
challenged these customary laws, arguing they are inherently prejudiced against Mizo women, as the
concepts of women’s rights and roles in the family and society stem exclusively from a patriarchal
perspective and understanding (Tombing 2021).

Efforts by the MHIP to reform Mizo Customary Laws have been unsuccessful. Sawmveli (2012)
notes that the committee on Mizo Customary Laws, which is mainly male, has taken a conservative
stance on revising these laws, opting for minor modifications over sweeping changes. Consequently, the
MHIP’s proposals for reform, seen as too radical or misaligned with the committee’s intent to preserve
traditional structures with only essential, minimal changes, have been dismissed. Sawmveli further
contends that while some reforms to Mizo customary laws have occurred, they have largely benefited

broader societal interests rather than addressing the particular concerns raised by organizations like the
MHIP.

Mizo customary laws are entrenched in traditional patriarchal norms, with male community
members, especially village chiefs and elders, possessing most of the power and authority. These laws
typically favor men’s interests and privileges, influencing the social, economic, and political landscape of
Mizo society. They limit women’s active involvement in decision-making at the community level, often
assigning them passive or supportive roles.

Marriage

In Mizo culture, marriage is considered a social contract, with the bride price playing a crucial
role. Malsawma (2002) described the traditional Mizo marriage as ‘marriage by purchase,” where the
bride price essentially amounted to buying the bride, treating women as property under customary
laws. Rubin (1975) examined how these laws and cultural practices, involving the exchange of women,
contribute to gender inequality, arguing that they reinforce women’s subordination by objectifying
them in patriarchal structures.
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In all Mizo clans, the bride price, or ‘man,’ is a standard part of marriage transactions. Uberoi
(2006:26) notes that this bride price includes gifts from the bride’s family as a condition of the
marriage. The nature and amount of the bride price, as determined by Customary Laws, highlight male
dominance and the reduced status of single mothers in society. Furthermore, the distribution of the
bride price underscores the superior social status of men over women in the institution of marriage,
with the primary portion going to the bride’s paternal relatives.

Mizo Customary Laws highlight the significance of procreation, positioning marriage and
motherhood as pivotal to a woman’s honor and status within society. The term “Thisenpal’ in Mizo
Customary Law refers to the status a woman attains through marriage and childbirth, making marriage
a coveted goal for Mizo women as it bestows upon them respect, identity, and reputation. Scheper-
Hughes (1992) similarly examined the impact of societal norms regarding motherhood and fertility on
women’s social standing and well-being. Consequently, women who are unable or choose not to fulfill
these roles may face diminished social status, stigmatization, and personal distress. Additionally, the
customary laws dictate that if a wife passes away without achieving Thisenpal, she forfeits the remaining
portion of her bride price, which is otherwise payable upon divorce or death. This focus on Thisenpal
underscores the patriarchal structure of Mizo society, relegating a woman’s role to merely serving as a
reproductive partner for her husband. Notably, while the birth of male offspring is greatly esteemed,
there are no similar stipulations for men who are unable to sire a son (Gangte 2016).

Divorce

In Mizo society, divorce is mainly regulated by customary laws. The church, while central to
marriage ceremonies and moral guidance, typically does not intervene in marriage dissolutions. Divorce
is managed through unique Mizo customary laws, bypassing the need for civil court involvement.

Customarily, divorce settlements involve payments, often the remaining bride price, facilitating
straightforward divorces. Mizo customary law specifies various grounds for /nthen (divorce), allowing
either spouse to initiate it. Within marriage, women are subject to patriarchal norms. Traditionally, a
husband can easily divorce his wife by declaring kz ma che (1 divorce you), resulting in her loss of property
and child custody, with minimal customary possessions as compensation. If accused of adultery, a woman
may be left with nothing but her clothing. Adultery charges apply only to women, with no recourse
for them if their husbands are unfaithful. This patriarchal system leaves all Mizo women, regardless of
status or education, vulnerable to such extreme divorce practices. The permissibility of divorce under
Mizo customary law, coupled with the lack of strict legal marriage and divorce regulations, contributes
to a higher divorce rate and a fragile marital bond, disproportionately affecting women.

Under customary law, Mizo women are afforded minimal legal protection, which intensifies their
difficulties following a divorce. Typically, mothers assume the primary role in child-rearing without
significant financial assistance from their ex-husbands or the legal framework. The lack of financial
security during marriage compounds the challenges for single mothers, who must bear the emotional
and financial responsibilities of parenting alone. This absence of legal and economic safeguards
underscores the entrenched inequalities women encounter within customary law, rendering them
especially susceptible in divorce situations. Consequently, the system imposes an unequal burden on
women, particularly those with children, perpetuating a cycle of economic and social adversity for single
mothers within the Mizo community.

Inberitance and Property Rights

Under Mizo customary law, as noted by Parry in 1927, women lack property rights. Inheritance
follows the male lineage, from father to sons, brothers, and nephews. Typically, the youngest son inherits
the family property, though other sons may receive portions. In the absence of sons, a man’s property
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goes to the nearest male relative. Women are generally excluded from inheritance, with rare exceptions
when no male heirs exist. They also have no claim over their earnings, children, or property.

Mizo Customary Laws favor male heirs, upholding a patriarchal tradition. Inheritance practices such
as Pa Rokbawm (father to son), Ro Luah Tura siam or Faro Luah (adopting an heir), Pami Rokbawm
(to a brother’s son), and Unau Rokbhawm (from brother) prioritize male relatives. The non-inclusion of
women, evident by the absence of Hmeichhia in Rokbhawm or female inheritance, highlights the marginal
role traditionally assigned to women in property and inheritance, reflecting a historical undervaluation
of women’s rights and contributions in legal and economic domains.

Customary inheritance laws have historically entrenched patriarchal dominance within the family,
bolstering men’s authority while curtailing women’s rights and influence. Women traditionally held
no entitlement to family property, receiving only a modest portion as dowry upon marriage. In the
event of no male offspring, daughters were precluded from claiming family assets, which would instead
pass to the closest male kin. Generally, women were barred from property inheritance, with neither
married daughters nor widows having rights to their husband’s or father’s properties. Despite significant
contributions to family businesses, a woman’s strenuous efforts often went unnoticed and unrewarded,
leaving her without a say in the allocation of her family’s assets. This discrimination was notably
prevalent among the Mizos, where women were relegated to a lower status, lacking full membership in
the politico-legal sphere of both their birth and marital families (Kipgen 1996; Nunthara 1996).

Unwed motherhood and Illegitimate child

In India, unwed motherhood is greatly stigmatized, leading to women being shunned by their
families and communities. Pregnancy outside of wedlock is considered a taboo, casting shame on the
mother and her relatives. Children born out of wedlock also face discrimination in various life aspects.
In patriarchal societies, single mothers are especially susceptible to stigmatization and exclusion.

In contrast, unwed motherhood is relatively common in Mizo society. Chatterji (1975:25-26)
noted that “earlier Mizo society permitted considerable interaction between boys and girls without
serious objections to pre-marital sexual relations, as long as such relations did not result in pregnancy.
If pregnancy occurred, the girl could not demand any penalty from the boy if she chose to terminate
the pregnancy. The Mizo society’s tolerance and acceptance of pre-marital sexual relations led to the
smooth integration of children born to unmarried mothers (Ralte 2023).” Similarly, Margaret Mead’s
“Coming of Age in Samoa” (1928) discusses how Samoan traditional laws encourage a liberal view on
gender roles and sexuality, allowing young women to partake in premarital relationships without facing
major social backlash. In both instances, the societies’ customary laws and attitudes towards sexuality
significantly influence community responses to premarital relationships and unwed motherhood.

Under Mizo Customary Laws, an illegitimate child, known as Sawn, is not considered the man’s
responsibility. If a woman bears a Sawn, she is entitled to receive Rs 40/-, termed ‘Sawn man’, from the
child’s father. Should the father refuse to pay, he forfeits his paternal rights, although there is no legal
penalty for non-payment. Upon payment, the father may claim custody of the child once they reach the
age of 3 or 4. A Sawn, whose father acknowledges paternity, may inherit from the father’s estate. If a
woman engages in sexual relations with another man during pregnancy, it is deemed infidelity, and she
must pay a fine of Rs 40/- to the Sawn’s father. Conversely, men who engage with pregnant women face
no customary penalties. Women associated with a Szwn often suffer from societal judgments impacting
their reputation and daily life, while men typically evade such accountability (Pautu 2006).

While women who become pregnant outside of marriage may initially encounter hostility and are
more susceptible to stigma and discrimination, in Mizo society, unmarried mothers typically receive
support from their parents and siblings. This robust family support acts as a buffer against further
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stigmatization. Moreover, although these women might face reputational harm, Mizo society is
relatively more accepting of children born out of wedlock than other regions in India. For instance,
in Naga society, an unmarried pregnant woman, particularly when the father is unidentified, would
be ostracized from her village and only allowed to return if she commits infanticide. Even if the father
is known, the woman alone faces the consequences, not the man (Vitso, 2003). Conversely, Mizo
customary laws do not impose the same level of control over the status of single mothers and their
children. Ralte (2023) noted that Mizo society also exhibits a strong tradition of community support
for single mothers, with neighbors, friends, and relatives providing both practical and emotional aid.
Nevertheless, a woman with a child born out of wedlock still faces challenges in attaining the same level
of respect as married women. In Mizo culture, a woman’s respectable status is intricately linked to her
roles as a wife and mother, and full social recognition is typically reserved for those living with their
spouses (Gangte, 2016).

Conclusion

The interplay between Mizo customary laws and gender dynamics uncovers a deeply rooted
patriarchal system that disadvantages women, especially concerning marriage, divorce, inheritance, and
single motherhood. Mizo customary laws are crucial in maintaining cultural heritage but also sustain
significant gender disparities, limiting women’s rights and independence. Marriage laws treat women
transactionally, often assigning them lower social and legal standing. In divorce, women endure more
economic and social difficulties, while men face less accountability for adultery or marriage dissolution.

Inheritance laws prevent women from owning or inheriting property, perpetuating male dominance
in family and societal structures. Despite attempts at reform, changes have been slight and continue to
uphold traditional male privileges. Moreover, while Mizo customary laws pose challenges, particularly
for women and single mothers, the community exhibits strong solidarity and support. Unwed mothers
or divorcees face less stigma in Mizo society than in other Indian regions. However, single mothers still
confront significant challenges, as they face stigmatization and their children born outside marriage
suffer from societal biases.

Despite facing challenges, Mizo women, via groups such as the ‘Mizo Hmeichhe Insuihkhawm
Pawl’ (MHIP), have endeavored to contest these traditional laws and promote gender equality.
Nevertheless, their attempts frequently encounter opposition from the male-centric entities governing
the development of these laws. Therefore, while these customary laws are fundamental to Mizo identity
and governance, they require significant reform to harmonize the reverence for tradition with the
progression of women’s rights and gender equity in an ever-evolving global landscape.
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